
Preface

This book is as much about doctrinal ideas of First Amendment law
as it is about philosophical ideas concerning the political and moral prin-
ciple of freedom of speech.  It is designed to facilitate a course in which
the central project is to examine and answer such questions as:  (1)
Should it make an important difference whether the method of regulating
speech is “prior,” as with licensing requirements and injunctions, or “sub-
sequent,” as with criminal and civil sanctions?  (2) Why, if at all, should
regulations of speech that turn on the viewpoint expressed by the speaker
be considered far more problematic than regulations that are “viewpoint
neutral” in form but nevertheless highly speech-restrictive in their
impact?  (3) Should speech that is likely to cause harm in a short time
frame and by means of a direct causal sequence be more subject to prohi-
bition than speech the predicted consequences of which are delayed and
contingent yet eventually very damaging?  (4) Should only speech that
conveys opinions, grievances, proposals, and observations of a political
nature be accorded protection under the First Amendment?  Or do the
best reasons for a strong free speech principle apply as well to other
expressive, communicative, or inquisitive endeavors such as artistic
expression, scientific inquiry, and personal criticism?  Does “the freedom
of speech” extend to communications that are integral to, or that may
even in themselves constitute, commercial transactions or discriminatory
practices?  Does the First Amendment imply a right to express oneself by
means of symbolic conduct?  A right not to reveal one’s beliefs or political
associations?  A right to capture the (at least momentary) attention of
unwilling audiences?  In short, what counts as a First Amendment activi-
ty?  (5) Ought reasons for regulating speech that are “paternalistic” in
character, designed to protect audiences from their own susceptibilities,
be categorically disallowed?  (6) Is it ever permissible to limit the speech
of some participants in public debate in order to prevent them from
drowning out the voices of others?  (7) Should the regulation of speech by
means of civil sanctions or the denial of benefits be considered less prob-
lematic than the punishment of speech by means of criminal sanctions?
(8) Does the First Amendment require that certain publicly-owned spaces
and other resources be made available to facilitate speech by private citi-
zens?

It is the thesis of this book that these and no more than three or four
additional doctrinal ideas of comparable scope and importance ought to
form the spine of an introductory course on the First Amendment.  Fur-
thermore, it is the (more original) thesis of this book that such questions
are best studied not by examining, necessarily at a breathless pace, snip-
pets of vast numbers of Supreme Court opinions that elaborate three-part
tests and ever-proliferating doctrinal subcategories, but rather by engag-
ing some of the greatest writings on the freedom of speech that have been
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generated in the Anglo-American tradition, and asking how those writ-
ings—some political polemics, some judicial opinions—might help one to
think about the pivotal doctrinal questions.

A considerable advantage of this approach to the subject is that stu-
dents can study, indeed must study, how some of the finest practitioners
of the art of persuasion went about building their arguments.  Because
the canonical writings are few in number and reprinted virtually unedit-
ed, and because their rich arguments are the focal point of the course, the
rushed treatment that diminishes too many law school courses can be
avoided.  The luxury of devoting one or two weeks to a single essay or
opinion provides an opportunity to examine in a systematic fashion the
different types of arguments that an advocate might employ:  from conse-
quences, from commitment, from coherence, from entitlement, from iden-
tity, from experience, from necessity, from character, from institutional
capacity, from nature, from design, etc.  When I teach these materials, I
devote classroom time to studying the art of making concessions, antici-
pating and refuting counter-arguments, choosing illustrations, invoking
authority, appealing to common sense and shared experience, delimiting
contentions, rationing eloquence, ordering one’s arguments, and not
overreaching.  Ideas of the First Amendment can be, in part, a course in
elementary rhetoric—a subject that ought to play a larger role in a legal
education than it currently does.

Although the book is not organized along conventional doctrinal
lines, most of the leading Supreme Court opinions interpreting the First
Amendment are included, each presented in juxtaposition with one of the
canonical writings in order to facilitate critical evaluation and interpreta-
tion of both.  The cumulative effect of using the cases in this way is that
virtually all of the traditional doctrinal categories are covered.  The book
includes cases on:  the advocacy of crime or revolution, libel, obscenity
and pornography, campaign finance, publishing classified material, flag-
burning, prior restraint, compelled speech and association, racial hate
speech, on-site abortion protests, immigration and naturalization, broad-
cast regulation, the right of reply, selective subsidies for speech, labor
picketing, commercial advertising, denials of public employment, guilt by
association, library internet censorship, face-to-face insults, offensive
speech, nude dancing, public demonstrations, and the freedom of expres-
sive associations to practice forms of discrimination that are illegal in
other contexts.  Two issues that I consider especially basic and instruc-
tive, the pledge of allegiance and campaign finance, surface in almost
every chapter.

Finally, this book is intended to help aspiring lawyers improve their
writing.  One of the best ways to become a better writer is to read good
writers.  The subject of freedom of speech has inspired some memorable
prose.  Each of the seven thinkers around whom these materials are orga-
nized was a great writer;  two of them (Milton and Holmes) number
among the finest stylists ever to employ the English language.  This book
puts that prose front and center.


